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1. [bookmark: _Hlk88640089]Introduction
As Victoria’s Public Sector Gender Equality Commissioner (Commissioner), I welcome the opportunity to provide a submission to the Review of the Workplace Gender Equality Act 2012 (Cth) (WGE Act).

1.1. Victoria’s Gender Equality Act
Victoria’s Gender Equality Act 2020 (GE Act) came into effect on 31 March 2021. It is the first of its kind in Australia and has featured in national and international conferences, academic journals, print media and television. It is recognised as one of the most powerful legislative mechanisms for change globally and has generated a significant amount of interest and buy-in from the Victorian public sector, as well as from the private, not-for-profit and academic sectors, and key gender equality stakeholders. 

The GE Act applies to Victorian public sector entities that have 50 or more employees (defined entities), including universities and local councils. It requires defined entities to develop and implement a Gender Equality Action Plan (GEAP) every four years based on results of a workplace gender audit. Under the GE Act defined entities are required to make reasonable and material progress and publicly report on this progress every two years. They must also undertake gender impact assessments (GIA) on all policies, programs and services that have a direct and significant impact on the public. 

The GE Act also requires that defined entities recognise that gender inequality may be compounded by other forms of disadvantage and account for this when developing strategies for improvement. This is the first legislative requirement of its kind in Australia. 

Other powerful gender equality mechanisms under the GE Act include: 

· a dispute resolution function, which provides me with the power to help resolve systemic gender equality issues in a defined entity’s workplace; 
· the power to prescribe gender equality targets and quotas relating to the workplace gender equality indicators; 
· the power to issue gender equality funding guidelines in relation to the allocation of funding or grants, or entering into service agreements; 
· the power to issue gender equality procurement guidelines in relation to procurement policies and practices; and 
· compliance powers – I can issue compliance notices and, if a defined entity continues to be non-compliant in regard to one or more of the obligations under the GE Act, I can recommend the Minister take any action that I consider appropriate to ensure the defined entity's compliance with the GE Act, publish the name of the defined entity and the requirement of the GE Act that the entity has failed to comply with and/or apply to the Victorian Civil and Administrative Tribunal for an order directing the defined entity to comply with the notice. 

As Commissioner, it is my duty to promote and advance the objectives of the GE Act, provide advice and education to defined entities to encourage best practice and facilitate compliance, as well as undertake a broader research function into matters related to the operation and objectives of the GE Act. I am supported in this role by the broader Commission for Gender Equality in the Public Sector (Commission).

1.2. This submission 
This Review is a powerful opportunity to expand and improve on the foundations of the WGE Act, to drive national consistency in gender equality legislation and data collection, and to further promote and embed gender equality in workplaces and communities across Australia. To this end, this submission addresses: 
· the need for comprehensive, robust and nationally consistent gender equality legislation; 
· questions 1-6, 8 and 9 of the consultation paper; and 
· proposed reforms to the WGE Act that, in my view, will further promote gender equality outcomes nationally. 

These views and recommendations are based on my experience in implementing and operationalising Victoria’s GE Act, as well as my previous experience in serving as the South Australian Commissioner for Equal Opportunity and administering the South Australian Equal Opportunity Act 1984.  
2.  The need for gender equality   legislation 
Australia continues to fall backwards in the World Economic Forum’s Global Gender Gap Index Rankings, recently falling by six places to a ranking of 50 out of 156 nations.  The top 10 ranked nations are Iceland, Finland, Norway, New Zealand, Sweden, Namibia, Rwanda, Lithuania, Ireland and Switzerland.[footnoteRef:1] [1:  World Economic Forum, Global Gender Gap Report 2021: Insight Report March 2021, Table 1.1] 


Australia has also regressed on the gender pay gap – with this widening by 0.8 to 14.2 per cent in data released in August 2021.[footnoteRef:2] This means that on average, women earn $261.50 less than men each week. Put another way, women must work an extra 61 extra days to achieve the same annual pay as men. This is an increase of two days on last year.   [2:  Workplace Gender Equality Agency, Equal Pay Day 2021 is 31 August 2021 <https://www.wgea.gov.au/newsroom/equal-pay-day-media-release>, accessed 22 November 2021] 


The gender pay gap is influenced by several factors including conscious and unconscious bias and gender role stereotyping, lower wages and greater insecurity in female-dominated jobs and industries, women's disproportionate share of unpaid caring and household responsibilities and lack of workplace flexibility.[footnoteRef:3] [3:  Workplace Gender Equality Agency, 2020] 


The gendered economic impacts of COVID-19 have also contributed to this backwards slide. The pandemic has disproportionately impacted women. They have lost more jobs and hours of work than men. This is due to their overrepresentation in the casual workforce and in industries affected by public health restrictions, including hairdressing and other personal care services (92.9 per cent women), retail trade (57.4 per cent women) and accommodation and food services (52.5 per cent women).[footnoteRef:4] Limited access to childcare services, the closure of schools necessitating supervision of children’s learning from home, and the disproportionate share of unpaid care and household labour undertaken by women have also negatively impacted women’s labour force participation, with 47.9 per cent of women citing ‘caring for children’ as their main barrier to employment, compared to 3.2 per cent of men.[footnoteRef:5] [4:  Workplace Gender Equality Agency, 2020]  [5:  ABS 2020] 


These impacts highlight the importance of gender-focussed responses to recover from COVID-19. Failure to do so, will further entrench restrictive gender norms and disadvantage for women across Australia. 

At the organisational level, this is a time where – more than ever – we should be tackling gendered industrial and occupational segregation, building respectful and inclusive workplace cultures, ensuring equal pay and equal representation in leadership roles, and providing flexibility.  

This is why workplace-focussed gender equality legislation is so important to driving change in Australia now and beyond.   
 
This Review is an opportunity to ensure that gender equality is mainstreamed in organisations as business-as-usual. It is an opportunity to establish clear roles and responsibilities for government, employers and workplaces across Australia to deliver meaningful change for women and girls and ensure that Australia builds back fairer after the impacts of the COVID-19 pandemic. 
3. Opportunities for reform
The discussion paper asks questions relating to the functions, powers, scope and effectiveness of the WGE Act and the Workplace Gender Equality Agency (WGEA). This submission contains recommendations that I believe will further strengthen the WGE Act, WGEA, and improve gender equality outcomes nationally.

2. 
3. 
3.1. Effectiveness of WGEA
 
Consultation question 1 
Are the functions and powers of WGEA appropriate for promoting and improving gender equality in the workplace? How effective is WGEA in achieving its functions to promote and improve gender equality in the workplace including by enabling relevant employers to report on the gender equality indicators, developing benchmarks and reports, undertaking research, education and leading practice programs and contributing to the public discussion on gender equality? 
 
As outlined above in section 2, gender inequality continues to be a very significant issue in Australia.  

The WGE Act is ground-breaking in terms of being the first legislation in Australia to build a national, world-leading gender equality dataset and establishing WGEA as an authoritative source of information on workplace gender equality. However, the WGE Act has not demonstrated effective ability to reduce gender inequality in Australian workplaces. Although employers are required to report gender equality data to WGEA, progress has stagnated, and gender inequality persists. The development of significant and sustainable change requires more than the collection and publication of data. Organisations must create plans for change and act on them - and they must be held accountable for making reasonable and material progress.  

I consider that this review provides a powerful opportunity to build on the foundations set in place through the WGE Act to effect significant, lasting change nationally. 

Please refer to the remainder of the submission for specific recommendations on areas of future focus for WGEA. 

3.2.  Areas of future focus for WGEA
Consultation question 2 
What changes, if any, would you like to see in the areas of future focus for WGEA to further promote and improve gender equality over the next ten years?  
 

Gender equality action plans
Under the WGE Act, employers with 500 or more employees are required to implement policies or strategies to support one (or more) of several gender equality indicators. This submission responds to the consultation paper’s question on minimum standards in section 3.7. 

As noted above, historically, there has been limited evidence that the reporting requirements under the WGE Act have brought about significant change in relation to workplace gender inequality. Although subsequent iterations of the WGE Act have provided more incentives for organisations to demonstrate change by requiring progress towards gender equality and implementation of plans, there is much more that can be done to create significant and sustainable change.[footnoteRef:6]   [6:  Australian Discrimination Law Experts Group, Submission by the Australian Discrimination Law Experts Group to the Gender Equality Team, Department of Health & Human Services, Government of Victoria: Inquiry: The Victorian Gender Equality Bill, 2018, p. 14] 

I consider there is an opportunity to expand on key obligations, by requiring relevant employers to prepare and submit gender equality action plans on a periodic basis (e.g., every four years) and expand on the minimum standards that must be addressed in a gender equality action plan, in line with the GE Act. This will result in the collection of more comprehensive data and increased action towards gender equality and encourage greater transparency and accountability across employer organisations.  

I recommend the minimum standards that should be addressed in a gender equality action plan include:  
· an assessment of the state of gender equality in the relevant employer; 
· actions the relevant employer will take to make reasonable and material progress in addressing any gender inequality it finds; 
· how the relevant employer will further the objectives of the WGE Act; 
· how the relevant employer will communicate and educate staff about the gender equality action plan; 
· how the relevant employer will provide adequate financial and human resources to implement the gender equality action plan effectively; 
· the setting of goals and indicators, where these may reasonably be determined, against which success of the gender equality action plan in achieving the objects of the WGE Act can be assessed; and 
· a review of the extent to which measures previously included in a gender equality action plan have been implemented and of the results achieved based on organisational data. 

Section 3.7 of this submission further discusses the importance of employers demonstrating reasonable and material progress towards gender equality and makes recommendations in this area.  
 


Recommendation 1 
That: 
1. The reporting obligations under the WGE Act be expanded to require relevant employers to submit a gender equality action plan every four years.
2. The minimum standards to be addressed in a gender equality action plan align with the GE Act as outlined above. 

Positive duty to promote and improve gender equality 
Section 2A of the WGE Act outlines five principal objects of the Act, including to:  
· promote and improve gender equality in employment and the workplace; 
· remove barriers to full and equal participation of women in the workplace; 
· promote the elimination of gender-based discrimination in employment matters, foster workplace consultation with regards to gender equality; and  
· improve the productivity and competitiveness of Australian business through the advancement of workplace gender equality. 

I consider that the principles in the WGE Act should be strengthened by introducing a positive duty to promote and improve gender equality. This overarching positive duty would encourage and support organisations to proactively consider and take practical steps to promote and advance gender equality in their workplaces and in all aspects of their day-to-day work. A positive duty is present in a number of other pieces of gender equality and equal opportunity legislation worldwide including Victoria’s Equal Opportunity Act 2010.
 
Positive actions an employer could take to promote and advance gender equality include, for example:[footnoteRef:7]  [7:  Commission for Gender Equality in the Public Sector, Promoting Gender Equality <https://www.genderequalitycommission.vic.gov.au/promoting-gender-equality>, accessed 9 November 2021] 


· undertaking Gender Impact Assessments for policies, programs and services that directly and significantly impact the public;[footnoteRef:8]  [8:  See the Appendix for case studies which demonstrate how gender impact assessments are an effective and powerful tool for promoting and improving gender equality.] 

· integrating gender equality into organisational frameworks and strategic documents and/or develop a gender equality statement of commitment; 
· applying evaluation criteria relating to gender equality when procuring goods and services; 
· applying evaluation criteria relating to gender equality when funding/sponsoring community organisations and events; 
· ensuring organisational leaders role model authentic inclusive leadership both through their internal and external messaging and their day-to-day actions; and 
· using imagery and language in publications, public campaigns, advertisements or social media that promote gender equality and diversity and challenge gender stereotypes. 
 
Recommendation 2 
That the WGE Act be amended to place a positive duty on relevant employers to promote and improve gender equality within their organisation. 

3.3. Scope of ‘relevant employer’ under the WGE Act
Consultation question 3 
Should the coverage of the Workplace Gender Equality Act be further changed? Specifically, should the definition of ‘relevant employer’ be expanded? If so, would additional considerations need to be factored in for new reporting employers?  

The public sector
I support the Australian Government’s announcement that it would amend the WGE Act to require the Australian Public Service to report to WGEA on gender equality initiatives, in response to recommendation 43(a) of the Respect@Work report.
This change will create a more comprehensive and representative picture of the state and nature of gender equality across Australia. Expanding the definition of ‘relevant employer’ to include Commonwealth public sector employers will also bring the Commonwealth public sector in line with the private sectors, indicating that gender equality is a national priority.

I note that any expansion to public sector reporting to include state and territory public sector employers would have significant implications for Victoria and the Victorian GE Act, and I request that WGEA closely consult and collaborate with me, my Commission’s staff and the Victorian Government on this issue. 

To help ensure nationally consistent data collection and efficient and meaningful data sharing between my Commission and WGEA, I recommend the establishment of a memorandum of understanding, or other agreement between these agencies to facilitate efficient and effective communication and alignment, and to help achieve better gender equality outcomes. 

3.3.1.  Employers with 50 or more employee
I further recommend that the definition of ‘relevant employer’ be expanded to include employers with 50 or more employees.  

There is national and international precedent for requiring employers with 50 or more employees to collect and publish workplace gender equality data. For example, Victoria’s GE Act currently covers public sector organisations with 50 or more employees, approximately 10 per cent of Victoria’s workforce. International jurisdictions that require employers with 50 or more employers to undertake gender pay gap reporting include France (private sector), South Africa (public and private sectors), and Spain (public and private sectors, from 2022).[footnoteRef:9]  [9:  Cowper-Coles, M, Glennie, M, Mendes Borges, A, & Schmid, C (2021), Bridging the gap? An analysis of gender pay gap reporting in six countries.] 


Further, Sweden requires all employers to conduct gender pay surveys, to analyse the data annually, and to rectify any pay discrepancies found within three years. Employers with 10 or more employees are required to document their pay surveys and analysis.[footnoteRef:10] [10:  Ibid. p. 119.] 


Expanding the definition of ‘relevant employer’ in these two ways will further align the WGE Act with the GE Act, ensuring national consistency in gender equality legislation and data collection. It will also create a more comprehensive and representative picture of the state of gender equality across Australia. 
I recognise that although this will mean a significant increase in the number of employers reporting to WGEA, collecting and utilising comprehensive gender equality data is an important precursor to the promotion and advancement of gender equality in Australia. 
 
Recommendation 3 
That: 
1. An effective and efficient memorandum of understanding or other agreement is established between Victoria’s Public Sector Gender Equality Commissioner, and WGEA to facilitate meaningful collaboration and information sharing.  
1. The definition of ‘relevant employer’ in section 3 of the WGE Act be amended to include Commonwealth public sector entities. 
1. The definition of ‘relevant employer’ in section 3 of the WGE Act be amended so that it applies to a ‘natural person, or a body or association (whether incorporated or not), being the employer of 50 or more employees in Australia’.

6.1. 
6.2. 
6.3. 
6.4. Gender Equality Indicators 
Consultation question 4 
Are the gender equality indicators (GEIs) in the Workplace Gender Equality Act, and the data collected with respect to the GEIs, appropriate to promote and improve gender equality? How could they be improved?  
 
The current gender equality indicators set out in the WGE Act, and the specific data collected under those indicators as described in the Workplace Gender Equality (Matters in relation to Gender Equality Indicators) Instrument 2013 (No. 1), cover a broad range of workplace gender equality data. A considerable amount of data collection under the WGE Act is focused on the existence or availability of strategies, policies, and conditions relating to the indicators. 

I consider that there is opportunity to build on this existing set of indicators, both to generate more detailed data insights as well as to provide clearer guidance on key areas for employer attention and action. 

For example, while it is acknowledged that the current data collection includes ANZSCO occupational groups, more attention and focus could be given to addressing occupational and industrial segregation as it is a key driver of the gender pay gap.[footnoteRef:11] Similarly, while data on recruitment and promotion is currently collected, it is encompassed under the gender composition indicator. Separating these important areas out as their own indicators would provide a clearer message about where effort needs to be concentrated.  [11:  KPMG, She’s Price(d)less: The Economics of the Gender Pay Gap, Prepared with Diversity Council Australia (DCA) and the Workplace Gender Equality Agency (WGEA), Sydney, KPMG, 2019.] 


Other opportunities to build on existing data collection around career development, flexible working, and sexual harassment would provide a more nuanced picture of the drivers of and barriers to gender equality. 
 
Recommendation 4 
That: 
1. Gendered segregation within the workplace be added as an indicator.
2. Recruitment and promotion practices in the workplace be added as an indicator.
3. Regulations prescribe additional data collection on:
a. the number and proportion of employees awarded higher duties opportunities and other career development opportunities (such as training), by gender
b. the uptake of forms of flexible work other than part-time, such as
i. Working more hours over fewer days
ii. Flexible start and finish times
iii. Working remotely
iv. Shift swap
v. Job sharing
vi. Study leave
vii. Purchased leave
viii. Using leave to work flexible hours
c. hours worked (FTE)
d. the incidence of sex-based harassment and discrimination, provided via anonymous staff survey data.

6.5. Recognising intersectionality
Consultation question 5 
In addition to gender, should WGEA collect other data on diversity and inclusion criteria on a mandatory basis, to enable a more nuanced analysis of men and women’s experiences in the workplace?  
 
WGEA does not currently collect data on diversity and inclusion on a mandatory basis. This submission considers that collecting reliable, high-quality, intersectional data is important for making better decisions and policies. In addition, collecting intersectional data allows relevant employers and WGEA to understand and consider the different experiences, perspectives and needs of the whole community. Failing to consider or identify intersectionality can compound gender equality experienced by people who experience other forms of discrimination because of their identity. 

Under section 9(2)(c), Victoria’s GE Act requires organisations to consider intersectionality when conducting workplace gender audits and when conducting gender impact assessments where practicable. This is the first formal integration of intersectionality into Australian equality law. I strongly encourage greater national consistency in collecting intersectional data.  
 
Recommendation 5
That WGEA: 
1. Collects further data on diversity and inclusion criteria.  
2. Ensures that this data includes the following intersectional characteristics:  
a. race 
b. aboriginality 
c. religion 
d. ethnicity 
e. disability 
f. age 
g. sexual orientation 
h. gender identity 

6.6. Transparency and better collection and use of gender equality data
Consultation question 6 
How could data be better collected and/or used by WGEA to promote and improve gender equality? Should there be some form of pay transparency – should remuneration data in some form be public?  
 
There are two questions posed in question six of the consultation paper, the first on data standards and the second on pay transparency. I have addressed these issues separately.

Data standards
As the number of agencies collecting gender equality and/or related data grows to include other States and Territories, and other agencies within, it will be important to collaborate to share data (where appropriate).  Where different agencies require information from public and private sector organisations the burdens on those organisations will correspondingly increase unless there is consistency in the data collection requirements across these agencies. As the burden of compliance increases it risks reducing the quality, quantity and timeliness of data submitted, and ultimately the value the data provides to government. 

As an example, while indicators under the WGE Act and Victoria’s GE Act are similar, the way each indicator is operationalised, and thus the data collected under it, is not aligned to a common overarching standard. Data provided to WGEA and data provided to my Commission are provided in similar but not identical, nor compatible structures. In part, this is due to recent changes to WGEA’s data collection tools, as well as variations between the private and public sector contexts. 

Common definitions and operationalisations of gender equality indicators will reduce the likelihood of data gaps or ambiguity when generating, reporting, or interpreting data. 

Recommendation 6
That WGEA:  
1. Consults and works with other agencies collecting and working with gender equality data (including my Commission) to develop and implement agreed data standards and establish an appropriate governance model for their use and ongoing development and maintenance. 
2. Ensures sufficient funding is made available to support the governance of this standard. 

Pay transparency 
Transparency is a key tool at WGEA’s disposal to drive down the gender pay gap. International research has shown that wage transparency can contribute to a reduction in gender pay gaps, while also sparking productive public conversations about inequality.[footnoteRef:12] [12:  Treleaven, C and Fuller, S 2021, BB See: transparency legislation and public discussions of wage inequality, Canadian Review of Sociology/Revue Canadienne de Sociologie, 58: 7-24] 


A focus on making data transparent serves key purposes in accelerating the pace of change towards gender-equal remuneration, as well as promoting ethical leadership when it comes to gender equality initiatives. 

Pay transparency is a practical tool to advance gender equality. Transparency helps identify where problems or barriers lie and it makes leading organisations in the field publicly visible and encourages competition and innovation amongst organisations to tackle gender inequality. Transparency also guards against ‘tick-box’ exercises by increasing pressure on organisations to make material progress. This pressure is twofold: the desire to avoid being publicly identifiable as lagging in this area, in conjunction with the accountability imposed by the fact that transparency allows scrutiny from employees, clients, the public and other stakeholders. 

Allowing public access to remuneration data democratises knowledge in this space and denotes good governance, by both allowing the public to interrogate the data and demonstrating that the government is serious about progress and accountability. It also leads to important public discussions about the state of gender equality across different sectors and what progress needs to be made. 

Nevertheless, a transparent approach must be tempered by privacy considerations. As such, the benefits of the use of transparent pay data to drive gender equality must be balanced against the potential for individuals’ data to be identifiable, with appropriate procedures put in place to protect individuals’ privacy. 

Victoria is improving pay transparency under the GE Act with the development of new regulations, anticipated to be published by the end of 2021. Organisations will be required to have regard to a set of gender pay equity principles when developing future gender equality action plans. These principles already exist as recommended actions in the Commission’s gender equality action plan guidance materials[footnoteRef:13], and are included in the Victorian Public Sector Enterprise Agreement 2020.[footnoteRef:14] They will include, amongst other matters, transparency around employment and pay practices, pay rates and systems, with information around these matters readily accessible and understandable.   [13:  Commission for Gender Equality in the Public Sector, Gender Equality Action Plan 2021-2025: Guidance for Defined Entities, pp. 14-15]  [14:  Victorian Public Sector Enterprise Agreement 2020, cl. 28.1] 


Recommendation 7
That WGEA: 
1. Adopt a form of pay transparency, whereby gender pay gap data at the organisational level is made publicly available and searchable. 
2. Incorporate a set of gender pay equity principles into the WGE Act (or in accompanying guidance material) including but not limited to pay transparency. 

6.7. Minimum standards
Consultation question 8 
Could the minimum standards be expanded to improve the way they drive practical gender equality outcomes in workplaces? What would employers need to do to implement these changes in their workplace? Should Minimum Standards apply to all reporting employers, not just those with 500 or more employees?  
 
Under the Workplace Gender Equality (Minimum Standards) Instrument 2014 (Minimum Standards Legislative Instrument) (Cth), relevant employers with 500 or more employees must have policies or strategies in place to support one or more of the indicators listed in section 5(3) of the Minimum Standards Legislative Instrument. 
 
The indicators are: 
1. Gender composition of the workforce 
2. Equal remuneration between women and men
3. Availability and utility of employment terms, conditions and practices relating to flexible working arrangements for employees and to working arrangements supporting employees with family or caring responsibilities 
4. Sex-based harassment and discrimination. 

Although the minimum standards apply only to relevant employers with 500 or more employees, the consultation paper notes that 99.2 per cent of employers with 100-499 employees currently comply with the minimum standards. WGEA’s submission to the Review suggests that this is likely because most organisations have a policy or strategy in place for the prevention of sex-based harassment and discrimination.[footnoteRef:15]  [15:  WGEA, Submission to the Review of the Workplace Gender Equality Act 2012, November 2021, p. 31] 


Despite this high compliance with the minimum standards, the gender pay gap persists, women remain underrepresented in leadership positions, gendered segregation continues, and sex-based harassment and discrimination rates remain high. The status quo in relation to the minimum standards cannot continue if progress is to be made.  

I consider there is opportunity to expand the requirements of the minimum standards to all relevant employers and require that relevant employers develop formal policies and strategies in place for all the indicators set out in the Minimum Standards Legislative Instruments.

I further recommend that the minimum standards be expanded to require that relevant organisations must demonstrate progress against the minimum standards, to show that the policies and strategies they have put in place are creating reasonable and material progress. This will ensure that gender equality policies and strategies developed by organisations are effective, and that relevant employers are responsive. See section 3.2.1 and Recommendation 2 for specific recommendations around minimum standards to be included in gender equality action plans.  

I note with concern ‘Recommendation 4’ of WGEA’s submission to the review, which states that the Minimum Standards Legislative Instrument “specifies the type of data collected by [WGEA] as opposed to specifying data points or data calculation.”[footnoteRef:16] Removing specific reporting requirements around data points and data calculation will have significant, negative consequences on the quality and integrity of WGEA’s dataset and loss of WGEA’s capacity to benchmark employer progress.  [16:  Ibid, pp. 12-13] 

 
Recommendation 8
That: 
1. The minimum standards be expanded to apply to all relevant employers covered by the WGE Act. 
2. The minimum standards require reporting employers to have in place formal policies or strategies to support all the indicators set out in the Minimum Standards Legislative Instrument. 
3. Relevant employers are required to demonstrate progress against the minimum standards.

6.8. Compliance and enforcement
7. 
7.1. 
7.2. 
7.3. 
 
Consultation question 9 
Are the compliance mechanisms in the Workplace Gender Equality Act, and consequences for non-compliance, effective to promote and improve gender equality? If not, how could they be improved? 
 
There is strong evidence that good intentions, support, incentives to comply, and the provision of education and support to organisations is not enough to ensure compliance, or to create meaningful change.[footnoteRef:17] Enforcement mechanisms are an effective and powerful disincentive for non-compliance and send the message that gender equality is taken seriously by government, and that work to promote and improve gender equality is not a ‘nice to have’ – it is an imperative.  [17:  Australian Discrimination Law Experts Group, Submission by the Australian Discrimination Law Experts Group to the Gender Equality Team, Department of Health & Human Services, Government of Victoria: Inquiry: The Victorian Gender Equality Bill, 2018, p. 14] 

Although the WGE Act includes some compliance mechanisms, I consider that there are opportunities to further strengthen and expand the compliance and enforcement mechanisms available to the WGEA.  

Under the WGE Act: 
· If an employer fails to comply with the Act, WGEA has the power to publicly name the employer as having failed to comply with the WGE Act and set out details of the non-compliance.  
· Non-compliant employers ‘may not be eligible to compete for contracts under the Commonwealth procurement framework and may not be eligible for Commonwealth grants or other financial assistance’ (section 18, WGE Act).  

In addition, if a relevant employer fails to meet the minimum standards, WGEA must offer to provide the employer with advice and assistance in relation to improving the employer’s performance against that standard (section 19E, WGE Act). 

There are a range of additional compliance and enforcement mechanisms available under Victoria’s GE Act. For example, if a compliance matter cannot be resolved informally, a compliance notice may be issued to the defined entity.[footnoteRef:18] A compliance notice may require the defined entity to take action that is reasonably required to comply with the GE Act. If a defined entity does not take the action required in a compliance notice, the GE Act provides me with the power to accept a written undertaking from the defined entity, recommend the Minister for Women take action to ensure compliance, publish the name of the defined entity on the Commission’s website, and/or apply to the Victorian Civil and Administrative Tribunal Victorian Civil and Administrative Tribunal for an order enforcing the compliance notice.[footnoteRef:19] [18:  Gender Equality Act 2020 (Vic), section 22(1)]  [19:  Gender Equality Act 2020 (Vic), section 26] 

 
Recommendation 9
That: 
1. That the compliance and enforcement mechanisms in the WGE Act be strengthened where appropriate, to align with the mechanisms under the GE Act. 



4. Summary of recommendations
Recommendation 1 
That: 
1. The reporting obligations under the WGE Act be expanded to require relevant employers to submit a gender equality action plan every four years.
2. The minimum standards to be addressed in a gender equality action plan align with the GE Act as outlined above. 

Recommendation 2 
1. That the WGE Act be amended to place a positive duty on relevant employers to promote and improve gender equality within their organisation. 

Recommendation 3 
That: 
1. An effective and efficient memorandum of understanding or other agreement is established between Victoria’s Public Sector Gender Equality Commissioner, and WGEA to facilitate meaningful collaboration and information sharing.  
1. The definition of ‘relevant employer’ in section 3 of the WGE Act be amended to include Commonwealth public sector entities. 
1. The definition of ‘relevant employer’ in section 3 of the WGE Act be amended so that it applies to a ‘natural person, or a body or association (whether incorporated or not), being the employer of 50 or more employees in Australia’.

Recommendation 4 
That: 
1. Gendered segregation within the workplace be added as an indicator.
2. Recruitment and promotion practices in the workplace be added as an indicator.
3. Regulations prescribe additional data collection on:
a. the number and proportion of employees awarded higher duties opportunities and other career development opportunities (such as training), by gender
b. the uptake of forms of flexible work other than part-time, such as
i. Working more hours over fewer days
ii. Flexible start and finish times
iii. Working remotely
iv. Shift swap
v. Job sharing
vi. Study leave
vii. Purchased leave
viii. Using leave to work flexible hours
c. hours worked (FTE)
d. the incidence of sex-based harassment and discrimination, provided via anonymous staff survey data.
Recommendation 5
That WGEA: 
1. Collects further data on diversity and inclusion criteria.  
2. Ensures that this data includes the following intersectional characteristics:  
a. race 
b. aboriginality 
c. religion 
d. ethnicity 
e. disability 
f. age 
g. sexual orientation 
h. gender identity 

Recommendation 6
That WGEA:  
1. Consults and works with other agencies collecting and working with gender equality data (including my Commission) to develop and implement agreed data standards and establish an appropriate governance model for their use and ongoing development and maintenance. 
2. Ensures sufficient funding is made available to support the governance of this standard. 

Recommendation 7
That WGEA: 
1. Adopt a form of pay transparency, whereby gender pay gap data at the organisational level is made publicly available and searchable. 
2. Incorporate a set of gender pay equity principles into the WGE Act (or in accompanying guidance material) including but not limited to pay transparency. 

Recommendation 8
That: 
1. The minimum standards be expanded to apply to all relevant employers covered by the WGE Act. 
2. The minimum standards require reporting employers to have in place formal policies or strategies to support all the indicators set out in the Minimum Standards Legislative Instrument. 
3. Relevant employers are required to demonstrate progress against the minimum standards.

Recommendation 9
That: 
1. That the compliance and enforcement mechanisms in the WGE Act be strengthened where appropriate, to align with the mechanisms under the GE Act. 


Appendix 
Gender Impact Assessment case studies 
   
Portland Leisure and Aquatic Centre  
Glenelg Shire Council, a Victorian local council, provides a successful example of the positive changes that can result from gender impact assessments.  
 
The Council assessed the marketing campaigns and offering of services at Portland Leisure and Aquatic Centre (PLACE) in order to improve the user experience and attract new users of all genders.  
 
To inform the campaign and identify possible barriers to the use of the facilities, the Council collected data on the current users of the facility and conducted user surveys and staff workshops.  
 
The data revealed that women frequently attended as carers spectating children’s swimming lessons (but not participating in exercise); young women’s attendance was very low; and women preferred to exercise with other women and could be intimidated by men working out in the gym. Women were also concerned about the safety of their possessions in the centre. The data also demonstrated that men rarely participated in group classes (such as water aerobics) as they could be deterred by the high participation of women.  
 
Secondary research and stakeholder consultation were then conducted to help identify the perspectives of non-users and the key barriers to attendance, which included economic reasons and the price of casual visits.    
 
As a result of this gender impact assessment, Glenelg Shire Council identified two new marketing and promotion campaigns. The first would target women as carers. This campaign would offer concession opportunities for women working part-time or with a health care card in the early afternoon when children were in school or at 8-9pm when children were in bed. Fitness sessions would also be scheduled at the same time as children’s swimming lessons so carers could move from being spectators to participating in fitness classes.  
 
The names of classes were also revised, with the ‘Mermaids Water Aerobics’ being re-named ‘Water Fitness’ to encourage men to participate.  
 
The second campaign offered a student and bring-a-buddy concession rate to encourage young women to work out together and feel less intimidated by the presence of men in the gym at certain times. The leisure centre also decided to install lockers to securely store school bags and to introduce an afternoon time slot for classes to enable students to come to the centre straight from school. 
 


McCarthy Uniforms 
McCarthy Uniforms provides another successful example of the positive changes that can result from gender impact assessments, by a private-sector organisation.[footnoteRef:20] [20:  Alicia Riolino and Sarah Kaplan, Institute for Gender and the Economy, Gender-based analysis as a turnaround strategy at McCarthy Uniforms, August 2019 <https://www.gendereconomy.org/gba-mccarthy-uniforms/>, accessed 22 November 2021] 

 
McCarthy Uniforms is a Canadian based company operating since 1956 that supplies school and other uniforms to various businesses. In 2017, McCarthy Uniforms was close to bankruptcy when the business changed ownership. To try and identify further growth opportunities, McCarthy decided to conduct a gender-based analysis of how men, women and non-binary people experienced their products and services differently. The analysis showed an implicit link between gender and customer needs and identified gaps in the uniform market and opportunities to grow their business.  
 
Furthermore, when McCarthy Uniforms changed ownership, many of the high percentage of women working in their client-facing and internal service delivery teams were promoted to senior leadership positions, resulting in more female representation and diversity in the previously male-dominated leadership team.  
 
One of the gaps identified by the new leadership team, which was missed by the male only-lens, was the growing market for female corporate uniform attire. They also recognised their need to adapt to changing workforce demographics in male dominated industries such as constructions and transportation, where providing only male fits and sizes for uniforms was no longer serving the entire customer base, given the increasing need for female fits, maternity wear, adaptable clothing for persons with disabilities and plus sizes.  
 
McCarthy also offers tailoring to customers at no extra charge, which provides female and nonbinary people with more options for style and comfort. Through these interactions, the company learned that many female employees found uniform options with stretch fabric more comfortable and valuable to their workplace productivity, given that women’s weight is more likely to fluctuate than men’s. Therefore, McCarthy was increasing their customer satisfaction by providing inclusive options and alleviating the barriers employees can face as a result of ill-fitting and inappropriate clothing impeding on their ability to do their job properly. This not only benefits workplace productivity for employers, but also helps to design more inclusive workplaces. 
 
Part of their gender impact assessments meant McCarthy also reviewed the status of pay equity within their organisation. They found there were no gender pay gaps, however they recognised the need for ongoing evaluation and monitoring and remained committed to maintaining 100 per cent pay equity. The solutions identified through gender-based analysis identified market gaps and informed their significant investments in technology, products and people, and therefore significantly contributed to their double-digit revenue growth.  
 
Although McCarthy had to initially increase costs to fulfil their new business goals, the increase in revenue far outweighed the costs, and they have also generated deep customer loyalty and a reputational boost for their business.   
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