	
	Respect@Work – Commonwealth consultation on remaining legislative recommendations

	Dr Niki Vincent, Gender Equality in the Public Sector Commissioner




1. [bookmark: _Toc63257286][bookmark: _Toc63265747]Introduction
As Victoria’s Public Sector Gender Equality Commissioner (Commissioner), I welcome the opportunity to provide a submission to Commonwealth Government consultation on remaining Respect@Work legislative recommendations. It should be noted that, in my previous role as the South Australian Commissioner for Equal Opportunity, I took part in an individual consultation with Kate Jenkins for the Respect@Work review. In addition, my office made a submission to the review on behalf of the South Australian Chiefs of Gender Equity, which I convened before taking on my current role in Victoria. 
As we are approaching the two-year anniversary of the release of the landmark Respect@Work Report, this consultation is an important opportunity to implement a number of its crucial recommendations that will improve prevention and responses to workplace sexual harassment and promote workplace gender equality. 
This submission focuses particularly on recommendations 17 and 18 – to introduce a positive duty on employers to prevent sexual harassment from occurring and provide the AHRC with the function of assessing compliance with the positive duty, and for enforcement.
This submission recognises the significant research and consultation undertaken during the two-year Inquiry and therefore will not provide an in-depth justification for why these recommendations should be implemented. It will instead focus on the implementation options and considerations. 
These views and recommendations are based on my experience in implementing and operationalising Victoria’s Gender Equality Act 2020, as well as my previous experience serving as the South Australian Commissioner for Equal Opportunity and administering the South Australian Equal Opportunity Act 1984. 
2.  Background
[bookmark: _Toc256778633]Victoria’s Gender Equality Act
Victoria’s Gender Equality Act 2020 (the Act), which came into effect on 31 March 2021, is the first of its kind in Australia and is recognised globally as leading workplace gender equality legislation. The Act requires over 300 Victorian public sector organisations, universities and local councils with 50 or more employees ('defined entities') to take positive action to improve gender equality outcomes. Under the Act, defined entities are required to:
Develop and implement gender equality action plans every four years, which must include the results of a comprehensive workplace gender audit on the current state of gender equality in the organisation, and strategies for achieving workplace gender equality.
Publicly report on GEAPs every two years to demonstrate the required “reasonable and material” progress made in improving workplace gender equality.
Consider and promote gender equality across policies, programs and service delivery, including by undertaking gender impact assessments.
The Act has a number of enforcement options of the positive duty which is discussed further at section 4.
The Act is also the first of its kind to legislate intersectionality, requiring defined entities to consider how gender inequality may be compounded by other forms of disadvantage and account for this when developing strategies for improvement. 
3. Positive duty
Why we need a positive duty  
Victoria is the first jurisdiction in Australia to introduce a positive duty on public sector organisations, local councils and universities to consider and promote gender equality when developing policies and programs and in delivering services to the public. 
Creating a positive duty for employers is a powerful tool to shift the burden from relying on individual employees to make complaints about inequality, discrimination, sexual harassment, or victimisation, to employers to take preventative action so that employees do not experience such harms in the first place. A positive duty has the ability to transform institutions, structures, systems, attitudes and beliefs, as contrasted to formal equality before the law. (i.e., the principle that all people must be equally protected by the law). 
Victoria has a range of positive duties that overlap but complement one another and require regulators to work together:
· a positive duty for public sector organisations to promote gender equality under the Gender Equality Act 2020 (Vic), 
· a positive duty requiring all organisations covered by the law to take reasonable and proportionate measures to eliminate discrimination, sexual harassment and victimisation under the Equal Opportunity Act 2010 (Vic),
· a positive duty for employers to provide and maintain a work environment that is safe and without risks to health under the Occupational Health and Safety Act 2004 (Vic). 
Introducing a positive duty under the Sex Discrimination Act 1984 (SDA) would complement Victoria’s regulatory framework and should be modelled on the positive duty under the Equal Opportunity Act 2010 (Vic), as recommended by the Respect@Work Report.
Establishing consistent guidelines that outline what action is required can help to eliminate confusion for employers. For example, the Commission for Gender Equality in the Public Service (CGEPS) has provided guidance on how to fulfil the obligation to promote gender equality, as well as detailed guidance on how to conduct a workplace gender audit, develop a gender equality action plan and complete gender impact assessments, all of which are actions to satisfy the positive duty.[footnoteRef:2]  [2:  https://www.genderequalitycommission.vic.gov.au/research-grants.] 

Who should the duty apply to?
The positive duty under the Gender Equality Act 2020 applies to public sector organisations with over 50 employees and includes a number of specific obligations to satisfy the positive duty (see section 2.1). Smaller organisations were excluded because of the time, resources and costs required to comply with the significant obligations under the Act and the concern that there may be privacy and confidentiality issues with collecting de-identified data for organisations with less than 50 employees. However, this consideration would not be relevant to the inclusion of a positive duty to prevent sexual harassment in the SDA, as the latter would not require employers to complete workplace data audits of the kind required under the Gender Equality Act 2020. Clear guidance on preventing workplace sexual harassment could be developed that is tailored to small businesses to help them undertake the action required to fulfill the positive duty. 
In order to be consistent with the Equal Opportunity Act 2010 (Vic) and the way in which the Sex Discrimination Act 1984 (SDA) is drafted, the positive duty should apply to all organisations that the SDA is applicable to. There should be no exemption for micro-businesses, volunteer organisations and other small community groups as this would mean a large portion of Australia’s workforce is not covered by the positive duty, despite being exposed to the same risks of workplace sexual harassment. 
Small business employs over 4.7 million people in Australia and 41 per cent of the business workforce, making it Australia’s biggest employer. By sector, small business employment is largest in the construction sector, where it employed almost 750,000 people in 2018-19.[footnoteRef:3]  [3:  Australian Small Business and Family Enterprises Ombudsman, Small Business Counts, December 2020, https://asbfeo.gov.au/sites/default/files/2021-11/ASBFEO%20Small%20Business%20Counts%20Dec%202020%20v2_0.pdf.] 

Similarly, 5.8 million Australians engage in formal volunteering– or 31 per cent of the population – making an estimated annual economic and social contribution of $290 billion.[footnoteRef:4] [4:  Volunteering Australia, The Value of Volunteering Support Services, 2017, https://www.volunteeringaustralia.org/wp-content/uploads/The-Value-of-Volunteering-Support-Services.pdf.] 

Does there need to be a limit on the scope of a positive duty?
I do not agree with limiting the scope of the proposed positive duty. This is consistent with the approach under the Equal Opportunity Act 2010 and Gender Equality Act 2020. Limiting the scope of the positive duty would also dilute the power a positive duty creates to shift the burden of action from individual complainants to employers and the power to change the focus to prevention.  
What conduct should the duty apply to?
Considering the SDA now refers to both sexual and sex-based harassment, this should apply to both for consistency of the legislation. This also recognises that sexual harassment is a form of gendered violence, which was a key finding of the Respect@Work Report. 
4. Enforcement 
Why we need an enforceable positive duty  
As identified in the consultation paper, Victoria’s Equal Opportunity Act 2010 does not create powers for VEOHRC to enforce the positive duty. However, establishing an enforceable duty is crucial to drive meaningful change to shift the onus onto employers to prevent sexual harassment and I therefore support option 3. 
The Gender Equality Act 2020 (the Act) establishes a graduated system of compliance measures which could be replicated under the SDA. 
In the event of non-compliance with the Act, the Act requires the Public Sector Gender Equality Commissioner to first work with the organisation to achieve an informal resolution. This could include providing practical recommendations to address non-compliance.
If the matter cannot be resolved informally, the Commissioner may issue a compliance notice which may, for example, require the organisation to take action that is reasonably required to comply with the Act. 
If the organisation does not comply with a compliance notice, the Commissioner may take further action, which could include applying to the Victorian Civil and Administrative Tribunal for an order enforcing the compliance notice. 
In the unlikely event that an organisation failed to comply with an order made by the Victorian Civil and Administrative Tribunal, the Commissioner could apply to the Supreme Court of Victoria to enforce the order.
Implementation considerations
From my experience in establishing the Commission for Gender Equality in the Public Sector, I acknowledge that establishing an enforceable positive duty will require sizable Government investment. However, the Respect@Work Report was a landmark report for a reason – it established that to address workplace sexual harassment and gender inequality, long term systemic reform is crucial and significant Government investment will be required. 
Establishing a positive duty will create change over a longer timeframe and will require capacity building. This should not, however, deter implementation. Whilst the Australian Human Rights Commission and Work Health and Safety regulators’ compliance powers would overlap, implementation work such as establishing a Memorandum of Understanding could be developed to ensure the regulators collaborate on prevention and enforcement of workplace gendered violence. 
Noting the Respect@Work Report highlights the confusion in the current regulatory system for employees and employers to navigate, it is the regulators and Government’s responsibility to ensure the different processes complement one another and create a seamless experience for employers navigating the various positive duty obligations. 
I acknowledge that it may be a complicated task to create clarity in a system that involves multiple regulators across varying jurisdictions. However, this should not deter the Federal Government from implementing these important systemic changes. It is time to ensure the onus to prevent workplace sexual and sex-based harassment is shifted to employers.  
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